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59. Lanquage of Deposition

a) Almost all prosecution witnesses who belonged to
the group of victims, injured PWs or relatives of deceased
victims are illiterate and/or only know how to sign and
some know formal reading. Most of them do thumb impres-
sions. In all, about 126 such PWs out of the total victim
PWs spoke in Hindi during their testimonies. Only about 44
such PWs spoke in the Gujarati language.

b) The injured victims or the relatives of the deceased
victims were mostly doing miscellaneous labour work and
were daily wage earners. Some of them were doing business
on a very small scale and some of them were hawkers. Those
who were housewives were very poor in verbal expression;
some of them were shy, some of them came to the court in
purdah, they were apparently very hesitant.

60. Victims in the Trial

a) Many women were also self-employed, doing labour
work in factories or at their own houses. Except for one of
the victims, who worked for the Ahmedabad Municipal Trans-
port Service, none was employed in the government or semi-
government sector. One, who was a traffic controller in the
ST Corporation, knew Gujarati quite well.

b) It is obvious that a mother, while deposing, would
remember her child dying in front of her eyes. All the loving
gestures of the child would crash into her consciousness.
Such testimony is bound to be a truthful account by the
eyewitness.

c) The appreciations suggested by the defence, of the
testimonies of the PWs wherein ultimately the PW has been
labelled a liar and not a genuine witness or labelled a tu-
tored witness, are all opined by this court to be false and
full of misperception. Acceptance of the same would be a
mockery of justice which would result in proving that the
trial was a travesty of justice.

d) Noting the estranged relationship between the two
communities, the occurrence of burning the kar sevaks alive
would prompt the aggressors not to leave any loose ends in
doing away with the Muslims. Since the aggressors were the
majority community, it can safely be inferred that the mi-
nority community was the victim of the crime.

e) The running away of helpless Muslims and their as-
sembling, to save themselves from assault, at a U-shaped
place below a water tank scored a point in favour of the
aggressors, as they got more Muslims in one place.

f) The hyper-technical approach, as is suggested by the
defence, of treating as liars all those PWs who did not im-
plicate the accused in 2002, would defeat the ends of jus-
tice and would have disastrous effects. This court is aware
that the previous investigation was not up to the mark and
was rather not reliable.

g) Poor economic conditions, disturbed emotions and
lack of knowledge of the Gujarati language must be put
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together to appreciate the evidence of the victims in a just,
fair and equitable manner.

h) In the humble opinion of this court, the submissions
of the defence that the killing of kar sevaks in the Sabarmati
Express on 27.02.2002 is a strong mitigating circumstance
is not worthy to be accepted, as the commission of a crime
cannot be justification for doing another crime, as nobody
can take the law into one’s own hands. We live in a society
where the rule of law very much survives. The accused should
have waited for the law to take its own course and they
ought not to have become judges for the cause of kar sevaks.

i) A man, like the accused in this case, who possesses or
uses deadly weapons must know that a blow would be so
imminently dangerous that it must in all probability cause
death and the injury intended to be inflicted would be suf-
ficient in the ordinary course of nature to cause death.

70. Credibility of PWs

As has emerged from the depositions, the situation dur-
ing the riots on that day, if put in short, was: There was
slogan shouting of “Kill the Miyas”, “Not a single Muslim
should survive”, “Jai Shri Ram”, “Maaro (Kill)", “Kaapo -
Slaughter Miyas”, “Burn Miyas, rob Miyas”, etc all around.
There were miscreants all around with deadly weapons, there
was killing, slaughtering, and burning persons alive was
ongoing. The frequency of the incidents and the speed of
happenings must have been so high that before the victims
had grasped the detail of one incident, another slaughter
might have taken place; a victim takes time to accept the
series of incidents by rioters which the victim had never
ever imagined. This must all have frightened the PWs. Be-
cause of fear, concentration increased. Whatever one saw or
whatever one noticed must have been recorded in one’s mind
but what was happening nearby may have gone unnoticed.
In a nutshell, the situation was that of war where the at-
tack was by the majority and the victims were poor persons
of the minority community. A reply for every detail may not
have been provided by a PW and still his description of the
occurrence and identification of the accused are most cred-
ible.

It is difficult for eyewitnesses to put everything into
words therefore the policy was adopted that the spirit of
the version of the witness should also be seen and whatever
a victim had voluntarily stated during cross-examination
has all been written in his deposition.

T1. PWs while Deposing

This court has observed that during their depositions many
of the witnesses were finding it very difficult to control
their tears. They were eager to show their burnt limbs, their
injured limbs, and explain their losses to the court. Many of

NOVEMBER 2012

15



i/ JUDGEMENT: NARODA PATIYA CASE

the parent witnesses were unable to describe the death of
their children in the riot; they became so emotional that
they often needed to be consoled and offered a glass of
water to complete their depositions. Their pains, agonies,
anxiety, effects of shock and trauma, were very visible and
noticeable. Even on the date of the deposition they were
noted to have been very afraid. They were frequently as-
sured of their security but when they had to identify the
accused, it was noticed that many of the witnesses avoided
identifying the accused who they knew very well. At least
two to three PWs were so disturbed that their physical health
was affected and an ambulance had to be called to take
them to hospital.

12. Fear, Psychological Trauma and its Impact

a) The overall evidence gives the impression to this court
that somehow the witnesses, at the stage of investigations
other than the investigation by the SIT, have not felt as-
sured of their safety and security. Having no trust in society
and the system of administration of justice, they probably
thought that their interest lay in avoiding confrontation.
The silence, withdrawal or the attitude of these witnesses is
a matter which may be of interest to psychologists and so-
ciologists. However, the opinion of some psychologists
about victims of such crimes has been reproduced which
might reflect the state of mind of the victims. It is opined
that if the victims were extremely frightened then that is
also one more cause why the truth did not come out in the
previous investigation, which is over and above the lack of
desire of the previous investigators to allow the whole truth
to surface.

b) It is well known that psychological trauma impairs
the ability or willingness of crime victims to cooperate with
the criminal justice system. Victims must be treated better
by the criminal justice system. Crime-related fear makes the
victim reluctant to report crimes to the police, or those who
are so terrified are even afraid to testify effectively. Before
recording their statements for investigation of the crimes,
the crime-related mental health problems of the victims should
have been dealt with by grief counselling. There have to be
victim assistance personnel and professionally sound persons
who can be useful in dealing with avoidance behaviour. This
was never addressed by the previous investigators.

c) The victims of such terrorising crimes are normally
shocked, surprised and terrified about what has happened
to them. “Fight or flight” responses are common in danger-
ous situations for anyone.

d) Criminal victimisation also leads to many physical
disorders coupled with mental traumas. At times the vic-
tims experience problems in their relationships with fam-
ily and friends. Mental health counselling can only bring
normalcy to crime victims. It is an admitted position
that the mental health issues of the victims were not
addressed at all.
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e) The criminal justice system, in such situations, has to
be more victim-friendly and should treat the victims as hu-
man beings and not as evidence for this side or that side.
Victims of such crimes have difficulty in describing what
happened to them. The re-experiencing of the ghastly crime,
avoidance and hyper-arousal are seen as common features
in victims of such crimes. Hence at times the sordid tales
they tell lack chronological cohesion. The victims of such
crimes usually feel very unsafe while persistent investiga-
tion, media attention and visits of different persons over-
shadow the necessary grieving process.

f) The victim faces fears of many kinds. Fear of violence,
fear of perpetrators, fear of memories, etc are chief among
them. A victim always finds it difficult to organise his
thoughts, his memories, during the mourning period hence
the statements recorded during that period are to be con-
sidered keeping this in mind. There have to be healing or
rehabilitation programmes systematically arranged by pro-
fessional persons for the victims to bring them back to
normalcy.

This court is of the opinion that the psychological as-
pect, the result of such crimes which traumatise victims, is
a very important factor. It is clear that none of the previous
investigators have shown any concern for the victims of the
crimes, which was necessary for effective investigation of
the crimes to unearth the modus, the preparation, the con-
spiracy, the perpetrators, etc.

g) It can safely be inferred that the mourning period, for
most of the victims, must have been over when the SIT took
over the investigation about six years after the crimes. There-
fore also the statements before the SIT only should be con-
sidered except for the part which does not inspire the con-
fidence of the court.

h) There cannot be any universal rule that every victim
would be influenced by fear; it all depends upon one’s psy-
chological and surrounding circumstances. Some may be
afraid of one situation while another may not be.

i) The above discussion is mainly aimed to highlight the
possibility that many prosecution witnesses who had not
named the accused in the year 2002 had done so on ac-
count of fear and some of the PWs have even advanced this
reason in their voluntary versions before the court. Be that
as it may, the fact remains that the psychological and so-
ciological impact of fear can be and may be one of the
reasons for not reporting to the police the names of the
accused in the case of many of the witnesses. Some such
PWs have fairly accepted that in 2002 they had not stated
the names of the accused, certain facts, etc.

j) It also cannot be put out of mind that numerous PWs
have stated that even though they had so stated, the police
had not written as was stated by them.

In the opinion of this court, this is also equally possible.
The reason may be either but the record of the previous
investigation is doubtful, is the common finding.
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k) It was submitted that for the PWs, fear is a factor
which would not allow a person to notice everything and
one would only think to save oneself. The paragraphs men-
tioned below are self-explaining.

1) In the view of psychologists: “On the contrary, fear gen-
erally has a large emotional factor and as a result, the atten-
tion is sharpened, the mental faculties are concentrated and
better memory on material points should result. Intense feel-
ing of any kind is apt to key up the powers of the brain and
sharpen perception. When we feel a thing strongly, we are sure
to retain the recollection of it. It is more firmly impressed
upon us than the humdrum affairs of our ordinary life” (Psy-
chology and the Law by Dwight G. McCarty, 1960, p. 198).

m) GF Arnold, in his book titled Psychology of Legal Evi-
dence, has considered the question of the effect of fear on
memory: “There is a mistaken impression that fear prevents
attention to what is going on and therefore hinders memory.
It is argued that the narrative or an identification is not
reliable because the witness was frightened at the time and
the witness could not have noticed or recollected what was
seen. It is well therefore to state that usually a person under
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the influence of fear observes better and remembers clearly.”

n) “Fear, says Darwin, ‘is often preceded by astonish-
ment and is so far akin to it that both lead to the sense of
sight and hearing being instantly aroused. It lends us to
attend minutely to everything around us because we are
then specially interested in them, as they are likely to inti-
mately concern us™ (Quoted from Wigmore's The Principles
of Judicial Proof, Boston, Little, Brown & Co, 1913).

0) The above abstracts guide that just because the PWs
were frightened, it would not be proper to dishelieve them
on the ground that because of fear, they cannot remember
anything and all that they deposed is imaginary. It is differ-
ent that at times they would keep information on the crime
close to their chest and would not trust anyone to share it
with, which is due to fear...

(The occurrence witnesses in the Naroda Patiya case
were many critical eyewitnesses. It is impossible to
reproduce here the large sections of the judgement

evaluating their testimonies.
This can be read at: www.cjponline.org.)

OOoooooooo

COMMUNALISM COMBAT

NOVEMBER 2012

17




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


